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Order

In permit application no. P2070024, the decision of the Responsible Authority is set aside.  A permit is not granted and no permit is to be issued.

	Margaret Baird 

Senior Member
	

	APPEARANCES
	

	For Applicant
	Mr D Austin of counsel by direct brief.  Mr G White, Mrs T White, Mrs L Kropman, Mrs L Grierson, Mr M Clarke & Mr P Caccamo gave sworn evidence.

	For Responsible Authority
	Mr C Banon, consultant town planner.

	For Respondent
	Ms N Perkins in person.


Reasons

What is this review about?

1 Ms Perkins lodged a permit application with the Macedon Ranges Shire Council to use and develop her residential property on the edge of Romsey township for animal keeping involving five racing greyhounds.  The Council resolved to issue a Notice of Decision for the proposal subject to a number of conditions.  Review of that decision has been requested by Mr White and his co-Applicants for Review.  They oppose the proposal primarily because of noise associated with the use as well as other concerns such as odours, waste management and risk of dog escape. 

2 Although the permit application is made retrospectively, as greyhounds are already housed in a shed on the review site, that gives the Respondent no advantage and places her at no disadvantage in my assessment of the proposal’s planning merits.  The only “benefit” is that current activities can be inspected to assist to reach a conclusion on the merits.  That must be cognisant of the fact that the conditions proposed on the Notice of Decision require works to the shed and other use restrictions.  That means the current use and development would not be identical to that allowed by any permit issued with conditions sought by the Council.  

3 The Tribunal must decide whether a permit should be granted for the proposal.  In considering all of the material presented, I have been assisted by several inspections of the review site and locality.
  I find the proposal is not acceptable in terms required by the Macedon Ranges Planning Scheme.  The reasons for my decision follow, noting that I do not recite all of the submissions and statements of evidence presented by the parties.  
Where is the review site?

4 The review site is located on the south-west corner of Tickawarra Road and Dowie Court.  This is on the edge of Romsey township, with Tickawarra Road forming the boundary of urban zoned land.  The review site is 8,046 square metres in area and contains a detached dwelling and two sheds.
  I was advised by Ms Perkins that four greyhounds and three pups were housed in one of the sheds at the time of the hearing.  There are two exercise runs to the south of the land.  The site is surrounded on two sides by dense cypress trees with younger cypress also along the frontage to Tickawarra Road.  Properties abutting the review site are between 0.8 – 1 hectare.  These front Dowie Court and Woodfield-Wallan Road.  They contain detached dwellings upon which I observed animals such as horses, dogs and/or goats.
What is proposed
?

5 Approval is sought to use and develop the review site to keep five racing greyhounds.  A shed would house the dogs comprising five individual enclosures.  It would be located 7 metres from the western site boundary and 15.7 metres from the southern site boundary.  The plans do not provide details of any acoustic attenuation measures.  An “empty out yard” with cyclone wire fencing would be attached to the east side of the shed.  This would be used in association with toileting.  I was advised the dogs would be muzzled at night and fed twice a day.  
6 Two 75 metre long parallel exercise runs would abut the cypress row along the southern site boundary.  Those runs would have fencing to 1.5 metres in height.  While the dogs would be able to utilise these runs twice a day for up to an hour, training would occur off-site.  Dogs travel with Ms Perkins to race meetings around three times per week. No breeding is proposed.  
7 The Council’s proposed conditions require the shed door to be relocated to face east (instead of north as currently occurs).  The conditions require the shed walls and roof to be insulated to have a “RwAirborne and Impact Sound level of 30 in accordance with AS 1276.1”.  Feeding is proposed to be limited by permit conditions to between 7am – 8am and 6pm – 7pm.
Why is a planning permit required?

8 A permit is required to use and develop the land for animal keeping under the Residential 1 Zone of the Macedon Ranges Planning Scheme.
  A permit may be sought for a maximum of five animals.  No Overlays apply.  

Is the use of the land for animal keeping acceptable in principle?
9 The primary and determinative issue is whether the proposed use would be acceptable having regard to the position of neighbouring dwellings and the planning context of the land.  The main impact arising from the proposal in terms of the amenity of abutting properties is the potential for noise.  Mr Austin submitted reasonable amenity expectations must be considered in the context of the zoning of the land – Residential 1 – within the Romsey township.  He submitted the proposal is contrary to the Scheme’s aims of maintaining high quality residential environments for residents such as Mr & Mrs White.
10 Mr Austin referred to minimal buffer distances from dwellings, describing the shed housing the greyhounds as 35 metres from the Whites’ main bedroom. He referred to the Kropman residence as 100 metres from the shed, the Clarke residence as 126 metres and the Caccamo residence as 114 metres from the shed.
11 Evidence called from Mr & Mrs White, who abut the western boundary of the review site, and other residents described barking, howling and whimpering associated with greyhounds currently housed in the shed.  Diary logs were tendered and DVD recordings were played at the hearing.
  Noise was said to disturb sleep and create nuisance at various times of the day and night, often associated with feeding, exercise and other activity on the site.  Noise can also arise from activities seen by dogs on abutting land.  
12 In reply to the Applicant’s submissions, Mr Banon stated the Council considers noise associated with five greyhounds on an allotment of over 8,000 square metres can be properly managed and controlled by permit conditions including restricted feeding times, muzzling at night and insulation of the shed.  He raised some concern about contentions in residents’ evidence and statements of grounds that dogs could be heard from up to a kilometre away, there being no means by which it can be certain that noise is from dogs kept on the review site.  Mr Banon submitted that application of SEPPN-1 would be appropriate and that should be added as a permit condition.  Mr Banon referred to the Code of Practice for the Greyhound Industry
 and, while acknowledging it has no status in terms of the Planning Scheme, said it gives an indication of the small scale nature of the use based on industry standards.  Those standards include a buffer distances of 10 metres to neighbouring houses for a kennel of the size here.

13 Ms Perkins fairly conceded that the dogs do make noise that can be inappropriate, even when muzzled.  She referred to the noise when dogs are muzzled and also said they may make a yodelling noise for short periods of time – when one dog starts the others join in.  She said the dogs are settled for most of the time and barking tends to occur with feeding and walking.  Ms Perkins said the owners try to restrict noise as much as possible and this can be further assisted by insulation to the shed’s roof and walls as proposed by the Council’s conditions.  She said she would abide by SEPPN-1 as proposed by Mr Banon and noted the facility had been inspected by Greyhound Racing Victoria and meets its requirements for a hobby property.  Ms Perkins stated that she is prepared to go to any lengths to ensure noise and evidence of dogs on the land is kept to a minimum.  She also explained that two other dogs regularly visit the property with a family member who minds her children during the day.  
14 In considering the potential for noise emissions associated with the proposed use, it should first be said that although dense cypress trees abut the site’s western and southern boundaries, these do not provide noise barriers.  It is a common misconception that this planting will limit noise. 
  Rather, the cypress row is of greater assistance as a visual barrier and issues of visibility are not in contention in this proceeding.  It is also self-evident that a metal shed, like that used on-site at present, is not a construction material that will assist to lower noise emissions in the same way as masonry and cement sheeting can more effectively assist with baffling.  My observation was the noise of dogs within the shed echoes and reverberates.
15 Second, Clause 15.05 seeks to ensure noise emissions are contained within appropriate levels.  The Environment Protection Authority’s Noise Control Guidelines are cited in Clause 15.05.  The Guidelines refer to dog kennels but that term is not defined.  They state kennels should preferably be sited more than 500 metres from residential areas. I heard various views as to the applicability of the Guidelines given the scale of activity associated with the proposal.  On one view, the proposal involves kennelling and other facilities for five dogs and technically could be said to apply.  Conversely, Mr Banon submitted the Guidelines are targetted to a larger facility relying on the Tribunal’s findings in Hollands
.  In that case, a permit application was lodged for the keeping of five greyhounds in a Low Density Residential Zone in Wuurk.  The Tribunal said the Guidelines were “not intended to apply to a property with just five dogs and is more specifically directed at larger agglomerations of dogs in boarding kennels and the like where the dogs are strangers to the environment and each other” 
.  The Tribunal also referred to the Code of Practice for the Greyhound Industry and its reliance on a premises complying with SEPPN-1.  The Tribunal found that the proposal before it would not require additional measures to meet SEPPN-1.  I note, however, that the Code referred to was the draft whereas a revised Code was adopted by the industry in April 2007.  The approach contrasts with some weight given to the Guidelines by the Tribunal in Frigo
 when reviewing a proposal for 20 greyhounds in a Rural Living Zone. The Tribunal in Frigo said it was “very relevant” that there were four properties within a 500 metre distance of the kennels and one at 110 metres
.  
16 The approaches adopted are logically linked to the specific circumstances of each case – the former involving what was described by the Tribunal as a small domestic facility whereas the latter involved up to 20 dogs for greyhound keeping and training.  The extent to which the Guidelines reference to kennels being 500 metres from residential areas is debateable given the proposal here comprises a kennel for only five dogs.  
17 Having said that it is relevant is that the Guidelines expressly acknowledge problems associated with kennels and dog barking; noise that can carry considerable distances and noise that can potentially can increase with more dogs housed in one location.  
18 The separation distance cited in the Guidelines contrasts markedly with that contained in the Code of Practice for the Greyhound Industry.  The Code has no standing in the Planning Scheme
 but, in my view, it is a relevant consideration pursuant to Section 60(1A)(j) of the Planning and Environment Act 1987.  It is an industry-based code to be applied to new premises.  It adopts setbacks from the nearest dwelling for both kennels and exercise facilities for up to five dogs as 10 metres.  It is very significant in my view that little is said in the Code about the nature of the kennel structure and associated acoustic measures to be used in construction/finishes, although reference is made to compliance with SEPPN-1.  Category one premises are domestic scale facilities.  
19 Mr Austin described the proposed use as potentially being training (to keep the dogs fit) and including handslipping facilities.  I do not accept this interpretation of the use and structures proposed on-site. I consider Ms Perkins has fairly described the activities associated with the use that fit within a Category 1 premises – domestic scale facilities.  If I was to adopt Mr Austin’s submissions on this point, the setbacks included in the Code for training facilities are 100 metres for exercise yards and 50 metres for a handslipping facility.  The proposal would not comply with the former.
20 I am unsure as to the basis of the Code’s standards that have as their key objective to “minimise noise impact on adjoining property”.  Some of my queries include:

· why has 10 metres been adopted?  
· what assumptions are made in relation to the acoustic qualities of kennel structures and any openings within the structures?  
· how can one reconcile the fact that minimum distances from nearest dwellings for larger kennels in the Code vary considerably from the guidance provided by the EPA’s Guidelines?  
21 In this context, I find it impossible to reach a conclusion that, simply because the Code refers to 10 metres and the Whites’ residence is 35 metres or more from the kennels, then an acceptable outcome is achieved.  

22 It is highly relevant to my concern about the proximity of the Whites’ dwelling to the kennels and other activities associated with the use that I was not provided with any evidence or information to enable me to reach a conclusion that the use could comply with SEPPN-1 as proposed by the Council (or the EPA’s Interim Guidelines should that be applied as some measure of control).  

23 The conditions sought by the Council seek to limit visual stimuli to dogs by relocating the door to the shed.  The Council seeks the shed to be insulated to have a “RwAirborne and Impact Sound level of 30 in accordance with AS 1276.1”.  That is a 1999 Australian and New Zealand Standard Acoustics – Rating of sound insulation in buildings and of building elements – Airborne sound insulation.  It is not clear what the implementation of this condition actually means and what outcome could be expected for abutting residents.  Moreover, it appears that the Standard has been superseded by AS/NZS ISO 717.1:2004 : Acoustics - Rating of sound insulation in buildings and of building elements - Airborne sound insulation.  It is not apparent with such insulation what mechanical ventilation would also be required.
24 The Council officer’s assessment of the permit application set out four “requirements” that were seen to provide adequate noise control measures to avoid amenity impacts, one of which was a recommended permit condition that the dog enclosure be relocated to at least 20 metres from any common boundary.  The basis for that figure is not explained and, moreover, that condition was not included in the Notice of Decision. The shed is proposed to be 7 metres from the White’s boundary and 15.7 metres from the Clarke’s boundary.

25 I recognise the setting includes some noise from passing vehicles on the Wallan Road and animals housed or roaming on other properties.  I am also aware of the generally passive nature and regulated environment of racing greyhounds as well as the fact that the dogs would be within the shed for most of their day and night.  Despite these factors, I have nothing to persuade me that the requirements of SEPP N-1 could be met or that a reasonable acoustic environment would be maintained for residents in the Residential 1 Zone.  It is true that the review site is a large lot opposite a Farming Zone, separated by the township boundary by Tickawarra Road.  However, the direct site abuttals are with two properties in a Residential 1 Zone and another opposite.  It is also true that the area around the review site displays the characteristics of a low density residential setting rather than a more intense urban form.  Nonetheless, the residential amenity expectations in a Residential 1 Zone are properly high.  In time, the area around the review site might be further subdivided, particularly if access to reticulated sewerage is achieved.  
26 Neither Mr Banon nor Mr Austin could locate any Tribunal cases involving greyhound keeping in a residential zone (rather than rural living or low density residential).  This may indicate the difficulties involved and not attempted.  Most local laws in Victoria limit dogs to two per lot in a residential area.  I am aware that is higher in this Shire, being four on lots over 4,000 square metres (and two for lots less than 4,000 square metres).  

27 It is this last fact that has caused me to very carefully consider the appropriate way forward in this case as, as the proposal involves only one more dog, on a large lot compared with what the local law may allow.
28 Ultimately, I have decided there are too many uncertainties in relation to the noise impacts associated with the proposal.  The location is a sensitive one and the facilities for the greyhounds are very close to the closest abutting dwelling.  In the site’s physical and planning context, I have not been persuaded the conditions proposed by the Council can achieve an acceptable, sustained, outcome.  In time, more intensive development will occur exacerbating the potential for conflict in this location.  
29 Unless a fresh proposal demonstrates the ability to limit noise emissions from dogs within the kennels and on-site to a reasonable and acceptable level, it may simply be that the review site is not one where the impacts of a use such as this can properly be contained in an acceptable manner.
Conclusion

30 It follows from the above that I have not been satisfied that the proposal represents an acceptable outcome in this location and that I am persuaded by submissions on behalf of the Applicant that the proposal has the potential to create a level of conflict that is inappropriate and unreasonable.  My concerns focus on noise impacts.  Other issues canvassed by the Applicants, such as dog escape and waste management, are able to be managed and there is no basis to support contentions of potential de-valuation of properties.
31 I will set aside the decision made by the Responsible Authority and direct that no permit be issued.
	Margaret Baird 

Senior Member
	


� 	My inspections were on Tuesday 25 March 2008, Sunday 30 March 2008 and Sunday 6 April 2008.


� 	A covenant applies to the land. There is no dispute between the parties that the terms of the covenant would not be breached.


� 	Based on a plan I substituted at the commencement of the hearing.  The plan had not been circulated in the accordance with the Tribunal’s practice requirements but its substitution was not opposed by any party.


� 	Clause 32.01.  Relevant parts of the State & Local Planning Policy Frameworks considered by the Tribunal are Clauses 11, 12, 14, 15.05, 16.01, 16.03, 19.03 and 21.  The general decision guidelines at Clause 65 have also been considered.  I was referred to the EPA’s Noise Control Guidelines TG 302/92.  My attention was drawn to the Code of Practice for the Greyhound Industry Dealing with Greyhound Premises and the Keeping and Welfare of Greyhounds April 2007, prepared by Greyhound Racing Victoria.  Parties also referred to the EPA’s Interim Guidelines for the Control of Noise from Industry N3/89 and State Environment Protection Policy (Control of Noise from Industry, Trade and Commerce) No. N-1.


� 	I note an objection by Mr Banon to the DVD recordings of dogs barking referred to through Mr White’s evidence and agree with him that information is lacking, such as details of recording levels, positions and calibrations.  Nonetheless, I received this evidence.  Mindful of its limitations, the weight the DVD recordings can be given is limited although I do accept the reasoning behind the recording, that is, noise from the dogs has caused disturbance to Mr & Mrs White.


� 	Mr Austin contested the relevance of this type of “standard” to the current proceeding given the Code has not standing in the Scheme.


� 	The Code of Practice for the Greyhound Industry arguably perpetuates this misconception where on page 23, under Element 5 – Noise Emissions, it states the following “Noise attenuation methods such as the use of earth banks, and/or vegetation, and/or manually constructed sound barriers should be used where practicable”.


� 	Hollands v Welllington [sic] SC [2006] VCAT 1998.


� 	Hollands v Welllington [sic] SC [2006] VCAT 1998 at paragraph 17.


� 	Frigo v Macedon Ranges SC [2006] VCAT 2080.


� 	Frigo v Macedon Ranges SC [2006] VCAT 2080 at paragraph 43.


� 	Even though the ambition contained in the Code’s Foreword is for statutory recognition of the Code in the Victoria Planning Provisions.
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