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	CATCHWORDS

	

	APPLICANT / Responsible Authority
	Macedon Ranges Shire Council

	RESPONDENTs
	Larnwood Pty Ltd, Lloyd John Williams, Stephen Boykett, Nicholas Christopher Williams

	SUBJECT LAND
	77-79 Tucketts Road
MOUNT MACEDON 

	WHERE HELD
	55 King Street, Melbourne

	BEFORE
	Helen Gibson, Deputy President 

	HEARING TYPE
	No Hearing

	DATE OF ORDER
	18 September 2007


Order

1 The occupier/s and/or owner/s of the subject land shall permit the applicant and/or its officers, agents and/or consultants to enter the subject land for the purpose of inspection and to undertake sampling and testing (if necessary) for the purposes of this proceeding by consent or, in the absence of consent, on not less than 2 hours written or oral notice to such owner/s and/or occupier/s.
2 It will be sufficient for the purposes of order 1 for the applicant to give oral notice of its intention to enter the subject land by contacting or leaving a message for the person whose name and mobile telephone number was required to be provided by the respondents pursuant to order 6 of the Tribunal’s order dated 6 September 2007.
3 The applicant, its officers, agents and/or consultants must comply with order 7 of the Tribunal’s order dated 6 September 2007 before entry to the subject land if possible.
4 Liberty to apply.

	Helen Gibson 

Deputy President 
	
	


Reasons

1 An order was made on 6 September 2007 that upon an undertaking being given by the respondents, no interim enforcement order would be made, together with other procedural directions.  One of the issues dealt with in making this order was a request by the applicant for an order that its officers may enter the land with either consent or, in the absence of consent, upon giving 2 hours notice (or some other specified length of time).

2 In deciding not to make an order at this time, I said:

[9]
I am not persuaded that at this stage it is necessary for me to make an order.  I was not presented with any evidence that, to date, the respondents had refused to consent to entry by the applicant’s officers at any time when so requested.  This property is a horse training facility and  valuable horses are stabled there.  It is unlikely to be left unattended at any time, even on weekends.  I have no reason to believe that the respondents would not give their consent to entry by the applicant’s officers upon request if those officers reasonably believe that an inspection was desirable for any reason, even over weekends.

…

[11]
In the event that the applicant experiences any difficulties in gaining reasonable access to the land, they have liberty to apply at any time for further orders by the Tribunal.

3 The Tribunal has now received correspondence from Maddocks, the solicitors for the applicant, who state as follows:

We refer to the hearing of the above matter on 4 September 2007.

At the conclusion of the hearing, the Tribunal gave an opportunity for the parties to agree on access to the Land by Council officers without having to serve notice pursuant to the Planning and Environment Act 1987.
The respective parties can not agree on the issue of access to the Land and request, by consent, that the Tribunal make an appropriate order on this question.

4 Due to the nature of the works, which are the subject of this enforcement order application, and the applicant’s concern that if complaints are received about works being undertaken on the land, it is important that officers gain immediate access to verify whether those complaints are justified or whether the works possibly being undertaken constitute maintenance, which the applicant acknowledges the respondents are entitled to undertake, I consider it is appropriate to make an order in the form of that previously requested by the applicant.  I consider it is appropriate for council officers to have the ability to enter the land either with consent or, in the absence of consent, upon giving 2 hours notice to the respondent.

5 In terms of observing protocols regarding precautionary measures against equine influenza, the applicant must follow these where possible, but its officers should not be precluded from entering the land by virtue of the actions or unavailability of the respondents.

	Helen Gibson 

Deputy President 
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