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Order

1 Pursuant to s.60 of the Victorian Civil and Administrative Tribunal Act 1998, Ms Clare Green is joined as a party to this proceeding.

2 The decision of the Responsible Authority is set aside.  In permit application P/207/0635 a permit is granted and directed to be issued for the land at 54 Stephen Street, Gisborne.  The permit will allow the construction of ten dwellings, in accordance with the endorsed plans.  The permit must be subject to the conditions set out in Appendix 1.

	Mary-Anne Taranto
Member
	
	


	APPEARANCES:
	

	For Applicant
	Mr Ashley Thompson, town planning consultant of Clause 1 Pty Ltd.

	For Responsible Authority
	Mr Nic Drent, town planning consultant of Aspect Town Planning.

	For Respondents
	Ms C Green, in person.


INFORMATION

	Description of Proposal
	This proposal is for 10 single storey dwellings sited in two rows either side of a central driveway.  The two front dwellings face the street and would have separate driveways utilising existing crossovers.

Six of the dwellings would contain 3 bedrooms and the remaining four would have two bedrooms.

Private open space provision ranges from 93.47sq.m to 175.41sq.m.

Each dwelling is to be provided with a single or double garage (the former in relation to the 2-bedroom units) with space for a tandem car space in front of each.  Two on-site visitor spaces are proposed within driveway areas.
The maximum height of buildings is 5.35m and dwellings are to be sited a minimum of 8.5m from the frontage, 1.5m from side boundaries and 4m from the rear boundary.

Site coverage is 57.5% and permeability is 42.5%.
The dwellings are to have brick walls and hipped colorbond roofing.

	Zone and Overlays
	· Residential 1 zone.

· No overlay controls apply.

	Permit triggers under the Macedon Ranges Planning Scheme
	· Clause 32.01-4: construction of two or more dwellings on a lot.

	Relevant Scheme Policies 
	Clauses 11, 12, 14, 16.02, 21.07; 22.02.  

	Relevant Scheme Particular Provisions
	· Clause 55 – ResCode for multi-dwellings

· Clause 65 – Decision Guidelines

	Site and Surrounds Description
	The review site comprises two lots with a combined area of 4,047sq.m, frontage of 40.24m and depth of 100.58m.  The land slopes from the rear towards the front, falling by about 6m, equivalent to a grade of approximately 1:16.
The land is located on the west side of Stephen Street and is developed with a single storey weatherboard dwelling setback some 52m from the frontage.  Trees and shrubs are scattered throughout the site.   
The site is surrounded by residential properties and lots vary in size from about 700sq.m to 2000sq.m.  There are two abuttals with dwellings on both the south and west sides.  To the east are three similar proportioned lots.  A planning permit has been granted for the redevelopment of No.’s 48 and 50 with 7 single storey dwellings and an 8 lot subdivision
.
Lots on the opposite side of Stephen Street are typically smaller in size and some are developed with more recent housing.
Stephen Street has a wide road reserve of some 30m with broad nature strips.

	Joinder of party
	Ms Green, an objector whose statement of grounds was lodged outside the prescribed time, sought to be joined as a party to this proceeding.  In the absence of any objections from the other parties I granted the request.


Reasons

Introduction

1 The Really Good Company Pty Ltd (“the Applicants”) sought planning approval from the Macedon Shire Ranges Council for the construction of 10 single storey dwellings.  The Applicants are seeking a review of the Council’s failure to make a decision in the prescribed time.
2 The Council required notice of the permit application and received ten objections.  Despite its officers recommending support for the proposal subject to conditions including a reduction in the number of dwellings to eight, the Council resolved that it would have refused the development were it able to do so for the following reasons:
1.
The proposed design does not comply with the Gisborne-New Gisborne Outline Development Plan, as it provides a dwelling density in excess of 1 dwelling per 800 square metres.

2.
The proposed design does not comply with the following standards of ResCode:

a)
B1 – Neighbourhood Character; the bulk of the design is excessive given the prevailing streetscape character;

b)
B5 – Integration with the Street; the front doors of some units are not visible from the street; and

c)
B10 – Energy Efficiency; the design does not maximise passive solar orientation into internal and external living areas.

3.
The proposed design does not represent orderly planning as the density provisions in the Gisborne – New Gisborne Outline Development Plan have been applied consistently by the Council.

3 The key issues in dispute revolve around the applicability of the Gisborne-New Gisborne Outline Development Plan and whether the development is acceptable in neighbourhood character terms.  Other issues that I regard as secondary in nature include the concerns raised by Council about the visibility of front entries from Stephen Street, opportunities for passive solar access and Ms Green’s concerns regarding increased traffic; adequacy of car parking and noise related impacts.
The hearing

4 The parties at the hearing of the application for review relied on both written and oral submissions.  A number of photographs, plans and other documents were tendered to the Tribunal and are retained on file.  I also conducted an inspection of the site and its locality.  I set out my findings in relation to the key issues in this Application, having regard to these submissions, the material presented at the hearing, my inspection of the site and surrounds and the policies, objectives and decision guidelines of the Scheme.  I have also taken into account the statements of grounds submitted by parties who were not present at the hearing.
Is the proposed level of development too intense in the context of the Gisborne - New Gisborne Outline Development Plan?

5 The first and fourth of Council’s reasons for refusing this application refer to the density provisions of the Gisborne-New Gisborne Outline Development Plan (“The ODP”).

6 I was told that The Council proposes to give effect to the ODP through Amendment C59 to the Macedon Ranges Planning Scheme.  This amendment has recently been exhibited and submissions received are to be referred to an independent panel.

7 Amongst other things, the proposed amendment would:

· Amend various local policies including Clause 22.02-2 which seeks to implement and reference the outcomes of the Gisborne/New Gisborne Outline Development Plan, Revised Final Report, July 2007;
· Introduce five new schedules to the Design and Development Overlay – Schedules 16 to 20.

8 The review site would be affected by Schedule 17 – Development Area 2.  Under the terms of the proposed schedule, only one dwelling may be constructed on a lot, unless a minimum site area of 1 dwelling per 650sq.m on that lot can be achieved.  In relation to subdivision, the average area of all lots must be less than 800sq.m.
9 The proposed dwelling density is 1:405sq.m.  As this is nearly half the minimum lot size for subdivision proposed under the terms of Schedule 17, the Council formed the view that the proposal is too intense and unacceptable.  Ms Green also supported the Council’s view that the development would be too intense.

10 Mr Drent asserted that the ODP should be treated as a “seriously entertained planning policy” given that the amendment has been exhibited and that the ODP has been adopted by the Council as both a:

· Relevant structure plan within the meaning of Clause 14 of the planning scheme; and

· A strategic plan within the meaning of Section 60(1A)(g) of the Planning and Environment Act 1987.

11 I have taken into account the ODP, notwithstanding that (standing in the shoes of the responsible authority) I am not compelled to do so having regard to Section 60(1A)(g) which provides that:

(1A)
Before deciding on an application, the responsible authority, if the circumstances appear to so require, may consider-

(g)

any other strategic plan, policy statement, code or guideline which has been adopted by a Minister, government department, public authority or municipal council;  [Tribunal underlining]
12 I find however that the ODP (and Amendment C59) should be given only negligible weight, for procedural reasons and because of its content.

13 In relation to procedural considerations, it is highly relevant that the ODP has not yet progressed sufficiently through the planning scheme amendment process for me to conclude with any certainty that it would ultimately find its way into the Macedon Ranges Planning Scheme in the form proposed or at all.
14 The uncertainty surrounding its ultimate fate is heightened by the nature of Amendment C59’s content – or more particularly the proposed density provisions.  To this end I agree with and adopt the findings made by Senior Member Byard in Mott v Macedon Ranges SC [2007] VCAT 309.  At the time of that decision the ODP was yet to be included in any proposed amendment but that circumstance does not change my view about the applicability of the Tribunal’s views in Mott.  Senior Member Byard found that: 
41
…in any event, I do not regard the 800 square metres proposition, confined as it is to tiny bits of the inner town, as good planning.  This proposition in the Overall Development Plan document has not been considered by a panel, indeed it has not been incorporated in any prepared proposed amendment.  Of course I cannot pre-empt what a panel might say about it, but it does appear to me to be highly likely that a panel would disapprove it on the basis that it is contrary to and destructive of the sound state and local planning framework already in the planning scheme.
42.
The approach to planning which gives weight to seriously entertained planning proposals that have not been enacted in the planning scheme is to prevent sound policies being advanced from being frustrated by interim decisions that are contrary to it and which might prevent or prejudice the policies behind proposed amendments.  This provision in the Overall Development Plan seems to be aimed at frustrating medium density development in most of the town including this immediate area.  … [My underlining]
15 To this I would add that Clause 11 of all Planning Schemes requires that decision makers will seek to:
integrate the range of policies relevant to the issues to be determined and balance conflicting objectives in favour of net community benefit and sustainable development.

16 Moreover, this clause advises that:
The State Planning Policy Framework provides a context for spatial planning and decision making by planning and responsible authorities. It is comprised of a statement of general principles for land use and development planning and specific policies dealing with sectoral issues. The specific policies encompass objectives, generic implementation techniques applying across Victoria in relation to the specified policy and geographic strategies that set out directions for particular areas. Planning and responsible authorities must take account of and give effect to both the general principles and the specific policies applicable to issues before them to ensure integrated decision-making.

17 I consider that the density provisions proposed are at odds with and do not seek to balance or appropriately integrate statewide policies that support the provision of diverse housing types and the consolidation of established urban areas in and around activity centres.
  The site is within an urban zone – the Residential 1 zone and is situated a short 8 minute walk from the Gisborne township.  The land has ful access to utility services and there are no existing overlay controls or intrinsic environmental values that constrain development at the intensity proposed.  In short, the land is well located and has attributes that make it well suited for a medium density development of this kind.  
18 Interestingly, development on the opposite side of Stephen Street would, under the ODP be allowed at a density of 1:300 – a situation that highlights the arbitrary and inappropriate nature of a density based approach.  
19 Importantly, the site is clearly within the township boundaries identified in the Structure Plan forming part of Clause 22.02-2 and policies at Clause 21.06 envisage that:

… Urban growth will be contained within the major centres of Gisborne, Woodend, Kyneton, Romsey and Riddells Creek.

20 Similarly, strategic planning and land use and development objectives at Clause 21.07-1 seek, amongst other things, to:

· Encourage all future residential growth to occur within existing township boundaries and where there is adequate infrastructure available, or can be made available, to cater for further development.
· Create opportunities for a variety of residential densities and dwelling types, particularly near centres of commercial and community activities in larger towns.
21 The proposal would advance existing local policies that encourage the provision of residential development within the Gisborne township – a strategy that seeks to limit the pressure for redevelopment of non-urban land and areas of cultural, landscape or environmental significance with associated environmental, economic and social disbenefits.  
22 Finally, I acknowledge that policies both at the state and local levels and indeed the purpose of the Residential 1 zone also seek to manage the impacts of development in neighbourhood character terms – matters to which I now turn.
Neighbourhood character considerations
23 Mr Drent submitted that the Council’s primary concerns in neighbourhood character terms relate to the streetscape impacts of the proposal.  When I asked him, he affirmed that the proposal would not adversely impact upon neighbouring properties.  The following matters were said to be problematic:

· The presentation of the two double garages to the street would have a dominating impact;

· The 1.5m side setbacks from the dwellings would not provide sufficient space and landscaping opportunities;

· The space between dwellings would be insufficient and would not provide an acceptable amount of landscaping;

· The sloping form of the land which rises at the rear would accentuate the bulk of buildings.
24 Ms Green spoke of the potential visual impacts from dwellings opposite and from the neighbouring dwelling to the south (in Stephen Street) as well as the loss of the area’s spacious character.

25 Mr Thompson, on the other hand, referred to the compliant setbacks and the adequate opportunities he believes are available for the planting of new vegetation throughout the site to enable the development to be integrated with its surrounds.  He also referred to the fact that dwellings are to be cut into the land and thus the development would provide for a site responsive outcome.
26 I begin by observing that there are a mixed range of housing styles from varying eras and the pattern of development is similarly varied.  I am however of the opinion that the proposed development will achieve an acceptable fit in this neighbourhood and would not overwhelm or unreasonably dominate the surrounding area.  

27 I think the development will to the casual observer read primarily read as two dwellings from Stephen Street.  It is relevant also that the two garages fronting the street are to be recessed behind the main façade of the units by 1.3m and would not have a dominating streetscape impact.  

28 I regard the configuration of the units and the setback of Units 1 and 10 from the side boundaries as acceptable taking into account the substantial width of the frontage.  I note that the review site is made up of two lots and each could be developed with a dwelling sited in the way that is proposed in relation to Units 1 and 10.  I consider that such an outcome is not inconsistent with the form of recent single housing that has occurred opposite the site.  I observed during my inspection that the dwelling at No. 51 has two separate cross-overs variously serving a single and double garage sited on each side boundary.  Buildings on the residential property at No. 53 are also built to the boundary in common with No. 51.  I find that the siting of the units proposed would be acceptable in the context of this more recent development.  
29 It is true that the form of development proposed will certainly be different to some of the original housing stock set in more spacious surrounds such as the allotment on the south-east corner of Stephen  and Howey Street.  I am not however persuaded that this lesser intensity of development is to be perpetuated in light of the strategic direction to be found in existing state and local policies.  In addition, the development would not be contextually unusual taking into account the approval given for 8 dwellings on the neighbouring land to the north and other unit development in the area including developments to the north in Stephen Street and in Goode Street.  I note also that the proposed site coverage is 57.5%, only marginally greater than the 55% referred to in proposed Schedule 17 to the Design and Development Overlay.
30 I do not think the development will present an unreasonable degree of visual bulk – all dwellings are single storey and are well articulated.  The dwellings are all detached and I consider that adequate space is provided between and around the dwellings so that they would not be visually intrusive when viewed from neighbouring dwellings.  With some earthworks proposed, the dwellings will also generally follow the contours of the landform.  
31 I also think that sufficient space is generally available for landscaping throughout the site.  Reasonable space is available in driveway areas, the front setback and in private open space areas for the planting of some canopy trees capable of softening the appearance of roof forms that might be visible with the rising landform from the street.  To this end, I note that the landscape plan shows that some 21 trees with a mature height of 3m or more are to be planted on the site.  
32 Landscaping opportunities could however be enhanced by a reduction in paving associated with the driveway.  This includes the awkwardly configured area at the front near the proposed mail boxes, the area beside the visitor car space near Unit 10 and the proposed visitor car space between Units 5 and 6.  This latter space should be deleted from this location (in favour of additional landscaping including a canopy tree and a reversing tail to the minimum extent necessary) and relocated between Units 3 and 4.  Relocating the visitor space also provides a more centralised location within the site and has amenity benefits for Units 5 and 6 which have habitable room windows close to the proposed space.  I consider that a driveway width of 3m adjacent to the relocated visitor space would be acceptable, that is I do not think it is necessary for a passing bay to be provided in this location given the low levels of traffic likely to be generated by just 4 units west of this area.  
33 I will require these modifications as permit conditions.
Front entries
34 Mr Drent expressed concerns about the degree to which the front entries of the dwellings would be visible from Stephen Street.  Concerns were also expressed about Units 3, 4, 7 and 8 whose front entries were said to be partially obscured by fencing around private open space areas.
35 I am satisfied that the front entries of the dwellings are appropriately designed, can be easily identified and provide an acceptable level of address and surveillance of either Stephen Street (in the case of Units 1 and 10) or driveway areas (Units 2 to 9).  I consider that the unit entries have been designed to satisfy ResCode objectives at Clause 55.02-5 (Integration with the street) and 55.03-7 (Safety).  
Energy Efficiency

36 It is the Council’s view that insufficient attention has been given to maximising opportunities for passive solar access in relation to living areas.  Potential overshadowing of private open space for Units 1, 2, 9 and 10 was also said to be problematic.
37 I consider that the units have been designed with reasonable regard for passive solar access.  Units 1, 2, 3, 5, 6, 7, 8 and 9 each have internal layouts that allow northern sunlight access to a main living area.  In relation to Unit 4, north facing living room windows would receive limited sunlight access as they are set beneath the front porch.  I am nonetheless satisfied that the living and meals areas will receive adequate daylight from east facing windows and the morning sun. In relation to Unit 10, north facing clerestorey windows are proposed to the living and kitchen areas.  I regard this response as acceptable.
38 I am similarly satisfied that the private open space areas would receive reasonable access to northern light and primary areas achieve a high level of compliance with the relevant ResCode objective at Clause 55.05-5 (Solar access to private open space).
Carparking, traffic and other issues
39 Ms Green expressed concerns with the impact of additional traffic on the local road network submitting that traffic volumes would exceed acceptable limits.

40 Conservatively, the development would generate about 70 additional vehicle movements per day.  I have not been provided with any evidence that Stephen Street would not be capable of accommodating this increase.  Nor did the Council seek to contest this proposal on traffic grounds.  Taking into account these factors, the nature of existing traffic conditions and the road design I am therefore unable to conclude that the proposal should be refused on traffic grounds.
41 Some respondents expressed concerns in relation to the adequacy of carparking and the potential for increased kerbside parking demands.
42 The development provides the required number of resident and visitor car parking spaces under the relevant ResCode Standard.  I regard the number of parking spaces as adequate.  Should the need arise, kerbside parking for up to 3 spaces in front of the site is also available.  I also note that space for a tandem car space is available in front of the garages serving Units 1 and 10.  Informal tandem parking may well also occur in front of other garages and I would not anticipate that this would cause access difficulties for others.  Accordingly, I see no necessity for Council’s proposed condition 1(a)(vii).
43 Ms Green raised concerns that the introduction of additional residents would make noise thus diminishing the quiet ambience of the area.

44 I am not persuaded that there is any sound basis for this contention.  Residential activity is typically low key and EPA requirements and other legislation seek to manage unreasonable noise intrusion.
Draft Conditions
45 As is customary, the Council provided a set of draft permit conditions. Where not already discussed, I have taken into account oral and written submissions made about them. In doing so, some conditions have been redrafted, omitted or re-ordered. 

46 A condition requiring the provision of 2000 litre water tanks for each unit was discussed at the hearing and agreed to by Mr Drent and Mr Thompson.  This condition is to be included in the permit.  The position of the water tanks will need to be shown on the plans.
47 I have also included a condition requiring the provision of screening to the fence on the north and west sides of Unit 6.  The floor level of this unit is elevated and screening to limit overlooking from habitable room windows into neighbouring properties is appropriate.
Conclusion

48 For the reasons I have set out, the decision of the Responsible Authority is set aside.  

49 I will direct the grant of a permit with the conditions I have described.

	Mary-Anne Taranto
Member
	
	


Appendix 1

Terms and Conditions for Permit P/207/0635

The Permit Will Allow:

The construction of ten dwellings, in accordance with the endorsed plans.  

The Permit must contain the following conditions:

3 Before the development starts three (3) copies of amended plans must be submitted to the satisfaction of the Responsible Authority.  When the plans are to the satisfaction of the Responsible Authority they will be endorsed and will then form part of the permit.  The plans, which must be drawn to scale with dimensions, must be generally in accordance with the plans drawn by 3D Building Concepts sheet No.’s 1 to 9 of 11 (inclusive) dated 7/12/2007 and the landscape plan by Zenith Concepts dated 2007 but modified to show:

(a) Amended plans, generally in accordance with the plans and elevations submitted with the application, but modified to show:

(i) The location and species of any vegetation on the land proposed for retention.  The extent of tree canopies and appropriate tree protection zones for trees being retained must also be indicated.

(ii) Details of proposed paving to driveway areas and shared visitor spaces, to the satisfaction of the Responsible Authority.  Visitor spaces must be distinguishable from driveway areas.
(iii) Site plans showing the location and purpose of any mechanical plant associated with the development.

(iv) A reduction in the amount of driveway paving in the area between the front boundary and west side of the proposed mail box structure, in favour of additional landscaping;

(v) A reduction in the width of the paving associated with the driveway and visitor car space near Unit 10, comprising a 3m wide driveway pavement and 2.3m for the visitor car space to enable the provision of a landscape area between the car space and Unit 10’s fence;
(vi) Relocation of the visitor car space from its present location between Units 5 and 6 to a new location between Units 3 and 4.  The driveway pavement is to have a width of 3m and the car space is to be 2.3m wide.  The paving associated with the relocated visitor car space between Units 5 and 6 is to be reduced to provide a reversing tail to the minimum extent necessary, with the balance of this area set aside for landscaping (in common property), including the provision of an additional canopy tree not less than 5m in height at maturity. 

(vii) The provision of lattice screen (maximum 25 per cent openings) on a sturdy self supporting frame must be erected to a height of 600mm above the boundary fence on the north and west sides of Unit 6, to limit overlooking into neighbouring properties.
4 The development as shown on the endorsed plans must not be altered without the written consent of the Responsible Authority.

5 Prior to the commencement of the development, a refundable landscaping bond of $500 per dwelling must be lodged with the Responsible Authority.  Such bond is to be refunded without deduction (or addition) upon completion of all landscaping works as shown on the endorsed plan, to the satisfaction of the Responsible Authority.

6 The landscaping as shown on the endorsed plans must be carried out prior to the occupation of the dwellings, to the satisfaction of the Responsible Authority.  Once planted, the landscaping must be maintained thereafter to the satisfaction of the Responsible Authority.  
7 The permit holder must provide an automatic drip irrigation system to all landscaped areas on the subject land.

8 Prior to the issue of a certificate of occupancy all fencing shown on the endorsed plans must be constructed at the owner’s expense.

9 Prior to any works being undertaken on the road reserve an Asset Protection Permit must be obtained from Council.

10 All new electricity supply shall be installed underground.

11 The applicant/owner shall restrict sediment discharges from any construction sites within the property in accordance with Construction Techniques for Sediment Pollution Control (EPA 1991) and Environmental Guidelines for Major Construction Sites (EPA 1995).

12 The site shall be so ordered and maintained as not to prejudicially affect the amenity of the locality by reason of appearance, noise or discharge of waste water.

13 Where external lighting is to be provided it must be fitted with suitable baffles and located so as to prevent the emission of direct light onto adjoining properties or roadways to the satisfaction of the Responsible Authority.

14 This permit will expire if one of the following circumstances applies:

(a) The development is not started within two years of the date of this permit.

(b) The development is not completed within four years of the date of this permit.

The Responsible Authority may extend the periods referred to if a request is made in writing before the permit expires, or within three months afterwards.

END CONDITIONS

� This development was the subject of a hearing before Member Komesaroff in Hill v Macedon Ranges SC [2007] VCAT 702.


� See for example Clause 12 (whose “objectives and strategies also influence municipalities beyond metropolitan Melbourne and should be taken into account where relevant”), and Clause 16.
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